BOITPOCHI MOPAJIN

A.B. Ilpokoghves

MOPAJIBHASI OTBETCTBEHHOCTD B ITIOJIMTUKE: B3IJIA{
YEPE3 TPU3MY 3TUKU MEHBIIEI'O 3JIA*

HOpMaTI/lBHaﬂ JIOTUKA MEHBIIEI0 3/1a U YCJIOBUS €€ IPUMEHCHUSA

OnuH u3 crnoco6oB 00001IeHNs] HOPMATHBHBIX OCHOB 3THKH YPE3BBIYaHBIX
CUTYaIlMii CBSI3aH C TIOHATHEM «MeHblee 370». [locnennee npeacrasiser coboi
TEXHUYECKUH TEPMUH MPABOBOTO JUCKYypca 1Mo MpodieMaM HeoOXOIUMOM caMo-
00OpOHBI U KpaiiHell HEeOOXOANMOCTH, a TaKKe ITUPOKO MPHUCYTCTBYET B )KUBOM
MOPAJTBHOM OIBITE. DTHUECKast TEOPHS OTKIMKAETCA Ha TIOCTENHUH (hakT IBOSKO:
CTpeMJICHHEM YTOUHUTb HOPMAaTUBHYIO JIOTHKY, CTOSILYIO 33 STUM HOHSITHEM, WIN
JKECTKOW KPUTHUKOW JFOOBIX TONBITOK MPEJCTaBUTh 3110 (T. €. HapylIeHUEe HpaB-
CTBEHHOTO 3aIpeTa) JOMYCTUMBIM U OTIPaBIaHHBIM. Upe3BhIYaiiHO SIPKYIO H XOPO-
10 apTyMEHTHPOBAHHYIO KPUTHKY TIOHSITHSI MEHBIIETO 3J1a MOYKHO HaiiTh B abco-
JOTUCTCKOM STUKE HEHACHIIHS, CTOJb JKe aOCONOTUCTCKOM 3THKE TIPaB YellOBeKa,
a TaKke B TPAAMLHUOHHONH MOPaJbHOM TEOJOTHH KaTOMUIIM3Ma, ONHparoleiics Ha
JOKTPHHY JBOMHOTO d(dekTa’. 3ammra JaHHOTO KOHIENTa OCYIIECTBISETCS CTO-
POHHHMKAMH YTHIUTAPHCTCKOTO MOHUMAHUS MOIMTHYECKON STHKH U TaK Ha3bIBae-
MO¥ «ITOPOTOBOM ICOHTOJIOTUI»?. ITO TEOPETUICCKOE MPOTUBOCTOSIHUE 3aCITYKH-
BaeT OT/AEIHHOTO aHaIN3a, KOTOPBIH OTYACTH OBLT OCYIIECTBIIEH aBTOPOM JTaHHOW
paboTsr’. OJHAKO 3a/a41 HACTOSILETO UCCIICOBAHMUS CBSI3aHbI C TEMH BOTIPOCAMH,
KOTOpBIE BOSHHUKAIOT JIUIIH B TOM CIIy4ae, eCJI TOHATHE MEHBIIIETO 3714, HECMOTPS
Ha BCE BO3MOXXHBIE COMHEHHS, BCE € NMPHU3HAETCS B KAYeCTBE HEOTHEMIIEMOTO
WHCTPYMEHTA MOPAIGHOTO MBIIUICHHUS. A HMEHHO:

1. Yro crowurt 3a hopMysoi «BHIOOP MEHBIIETO U3 30J1» Ha YPOBHE MPaKTHYE-
CKUX TpaBmiI?

2. Ha ¢oHe kakux ycIOBHI MPUMEHEHHNE dTUX MPABHII JAeT ONTHMAIBHBINA B
HPAaBCTBEHHOM OTHOIIEHUH d((HeKT?

Cpeny TOTBITOK JIaTh CHCTEMATHYECKUI OTBET Ha 3TH BOMPOCH BBLIETSET-
Csl MOJMTUYECKas 3THKA YPEe3BBIYAMHBIX CUTyallMil aMepuKaHckoro ¢umocoda
M.Urnarbedda, opueHTHpOBaHHAS HA MOpAJIbHBIE MPOOIEMBI TIPOTHBOCTOSHHS
TeppopUCTHUECKUM yTpo3aM. Ee copeprkaHne 04eHb XOPOIIIO BEIPAXKaeT CIETyT0-
nuii 0000Iarouil pparMent: «B Toi cutyanuu (pakTHYeCKON HEOIPeIeICHHO-

Crarbs noaroroieHa B pamkax npoekra PHIT 2.1.3/1809 «IlonuTrdeckast 3THKa: HOPMAaTHBHbBIE
OCHOBaHHS M (OPMBI COLUATIBHOM PETYIISINI, OCYIIECTBISIIOIIETOCS B pAMKAX aHAJTUTHYCCKOM
BEJIOMCTBEHHOH 11eNIeBOil mporpamMMbl PocoOpa3oBanus «Pa3BuTHe HaydHOTO IMTOTEHIIMATA BBIC-
mreif mkosnsl B 2009-2010 .
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CTH, B KOTOPOH HPHUXOTUTCS NPUHAMATH OOJBIIMHCTBO PEUICHUH, CBSI3aHHBIX C
TEpPOPH3MOM, OLIMOKH, CKOpee Bcero, Hem30eKHbl. CyIecTByeT coOONa3HUTEINb-
HOE IPEAINONIOKEHHE, YTO HPABCTBEHHASl KHU3Hb MOXET M30eXaTh 3TOW TEHJICH-
LUK, TPOCTO YKJIOHSASACH OT MIPUMEHEHHS JIIOOBIX AYPHBIX cpeAcTB. Ho B aelicTBH-
TCJIIBHOCTHU TaKas aHI'CJIbCKas aJIbTCpHAaTHBa OTCYTCTBYCT. Wnn mbl Cpaxxacmcs Co
3JI0M, WJIM MBI yCTyIaeM emy... [Ho] ecimi MBI iprberaemM K MEHBIIIEMY 31T, TO MBI
JIOJDKHBI I€J1aTh 3TO, BO-TIEPBHIX, B TOJTHOM CO3HAHUH TOTO, YTO COBEPIIAEMOE €CTh
3110. Bo-BTOpBIX, HaM cliefyeT AeHCTBOBATh JIMIIb B COCTOSHUM KpalHel Heo0Xo-
JIUMOCTH, HAJIMYKE KOTOPOH MOXKHO JIOKa3aTh. B-TpeThuX, Mbl JJOJDKHBI H30UpaTh
JypHBIE CITIOCOOBI IEHCTBHUS TONBKO B Ka9eCTBE KPaliHETO CPEJICTBA, KOT/Ia BCE TPO-
qHe CPEe/ICTBA yXKe NCTIPoOoBaHbl. HakoHel, MbI JOKHBI BBIITOTHUTD U YETBEPTYIO
0053aHHOCTB: HAM CIIEAYeT IMyOJTMIHO 000CHOBATh HAIIIM JEHCTBHUA U TIPEACTaBUTh
UX HAaIIUM COTPaKIaHaM JUIsl BBIHECEHHS CY)KICHHS 00 UX MPABUILHOCTI.

CoBepilieHHO 0YEBHIHO, 4TO TepedyncieHHble M. Mraatbe@driM «00s3aHHO-
CTH» UMEIOT K (hopMyITe «BBIOOP MEHBILIETO U3 30J1» Pa3HOE OTHOIICHUE. Bmopas
U mpembvs 00SI3aHHOCTH IETATU3UPYIOT €€ HOPMAaTHBHOE COZIEP)KaHUE B BHJIE KPU-
TEpUEB MPUHATHs OOIIECTBEHHO 3HAUYMMBIX pelieHui. Mx couetanue mpeamnona-
raet, 4To HapylIeHUE TpaBa (3ampeTa) OKa3bIBaeTCS HPABCTBEHHO AOIYCTHMBIM
1 00s13aTeNILHBIM JINAIIL B ClIydya€ yrpo3bl BOSHMKHOBCHUA 3HAYUTCIILHOI'O COBO-
KyTTHOTO ymiep0a, HHBIMH CIIOBAaMH, B CIydae, KOIZia COBEPIICHHE MOPAIBHO IIpe-
JOCYIUTEIFHOTO ACHCTBUS MO3BOJISIET IPEIOTBPATUTE HEMHUHYEMYIO KaracTpody.
BeinosHeHHe 3TUX yCIOBHI CTaHOBUTCS BO3MOXKHBIM, €CIIH JICHCTBYIOLIMM JIU-
LOM WJIM KOJUIEKTUBHBIM OPraHOM MPHHSATHS pEIleHHH COOMIONAIOTCs Ompene-
JICHHbIC aJTOPUTMbI BBISBICHHS W OLCHKUA PUCKOB’. Yemeepmas 00S3aHHOCTD
BBICTYIIAeT B KAa4eCTBE BHEIIHETO IO OTHOIICHMIO K MPOIECcCy NPUHATHS pere-
HUI OTpaHWYeHHs, HAIEJIEHHOTO Ha (JOPMUPOBAaHHE ONTUMAJIBHOTO COLMAIIBHO-
KOMMYHHUKAaTUBHOTO KOHTEKCTa MPUMEHEHUs] HOPMAaTUBHBIX Kputepues. U, Hako-
Hell, nepgasi 00SI3aHHOCTh YKa3bIBaeT Ha JOJDKHYIO MOPaJIbHO-TICUXOIOTUYECKYIO
YCTAHOBKY I10 OTHOIICHUIO K COOCTBEHHBIM ZICI7[CTBH$IM CO CTOPOHBI TEX JIMI, KO-
TOpPBIE OCYHIECTBISIOT BHIOOP B IOJIb3Y MEHBLIETO 371a. JTa yCTAHOBKA HPETIAT-
CTBYET TOMY, YTOOBI C TIOMOII[BIO JIOTHKU MEHBILIETO 371 ONPAB/IBIBAJICS M3JIUIIHE
LIMPOKUH PsiZi HDABCTBEHHO COMHHUTEIBHBIX AESHUH, YTOOBI «ITyTh MEHBLIETO 371a
HE BCJI K Tpare¢anu Ui K HpeCTyHJ’ICHI/HO))G. J%03080478 CJIOBaMH, OHa MPECIATCTBYET
BO3HUKHOBEHHIO KCIIECCOB JIea0COMOTH3AINN HEKOTOPBIX HPABCTBEHHBIX TPUH-
uroB. B nanHO# cTathe s XoTeln OBl pa3BepHYTO MPOAHATH3UPOBATH UMEHHO ITY,
MIEPBYIO 00SA3aHHOCTb.

Crenyer otnaBath ceOe OTYET B TOM, YTO €€ UCIIOJTHEHUE He SABJISICTCS MaHale-
€l OT HEOI'PaHUYEHHOIO POCTA MOPAILHO COMHUTENIBHBIX JEHCTBUN YYaCTHUKOB
MOJMTHYECKOTO Tporecca. OMHOCTOPOHHEE YIOBaHHE HAa HPABCTBEHHBIH Xapak-
Tep MHIUBHA U ITpeHeOperkeHne OS3TMIHBIM HHCTHTYIIHOHAIBHBIM ClIep)KUBaHU-
€M 3J1a IPEACTABIIET CO00i HauBHYIO Mo3uIHio. OHa yIycKaeT U3 BHIY DTyOOKYIO
3aBUCUMOCTb MHIUBHIyaIbHOTO MOBEJEHHUS OT €T0 MHCTUTYIHOHAIBEHOTO KOHTEK-
cTa. OTa 3aBUCUMOCTD SIBJISIETCS npeaAMETOM NPUCTAJIBHOIO BHUMaHHd COBPEMCH-
HOW Ticuxonoruy Mopaiu’. OHa ke CTAHOBUTCSI OCHOBOU JIJIsl KPUTHUKU TTOJIUTHYE-
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€MJIEMOCTH JIOTMKM MEHBIIETO 311a // DTHudeckas MbIciib. Beim. 10. M., 2010.
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ckoit atnkn M.UrHarseddad. OqHako He CTOUT BIAAATh M B APYIYIO KPAHHOCTS.
[lonHoe oTpHLIaHNE aKTyaJIbHOCTH BOIIPOCA O HPABCTBEHHOM JINYHOCTH ITOJTUTHKA
SIBJISIETCA HE MEHbILIEW HauBHOCTHIO. [T03TOMY § mpenarao paccMOTpeTh EPBYIO
o0si3anHOCTh M3 crncka M.UrHareedda B cBeTe TOM orpaHMYEHHON, HO BCE e
BITOJTHE OCS32€MOU POITH, KOTOPYIO MHINBUAYATbHBIN XapaKTep IMOIUTHKA HTPAET
B cpepe MpUHATHSI 00IIECTBEHHO 3HAYMMBIX PELICHUH.

Oco3HaHue cOBEPIIAEMOro 3J1a: CTOJIKHOBEHHE HHTepPIpeTanuii

JIJBI TOTO YTOOBI OLICHUTH CUJTY 9TOI'0 OI'paHUYCHUA SKCIIECCOB JIOTUKHU MCHb-
IIeTo 374, Ha/I0 pa3odparbes C TeM, YTO K€ MMEHHO TPENCTaBISIET COOOH «0Co-
3HaHHUE TOTO, YTO COBEPILIAEMOE €CTh 3JI0», HAJI0 IIOHSTh, YTO AOJKEH MEPEKUBATh
JesITeNb, BRIHY)KJCHHO HapylIalOUIMl HPaBCTBEHHBIH 3ampeTr. Y QuiaocodosB Mo-
pay, CYNTAONINX JIOTUKY MEHBIIIETO 371a 000CHOBAaHHOMW, HET EHOTO MHEHHS 10
sTOMYy Botpocy. O/1Ha TTO3UIIUS CBsI3HA C YOSKICHUEM, YTO BHIOOD B TIOJIH3Y MEHbB-
IETO 3J1a HA B KOEM CJIydae HE O3HAYaeT COBEPUICHHUS «MEHBIIETO 3JIOJCSHUS.
Ee otuetnuBo aptuxynmuposan K.Huabscen, OTKIMKasICh Ha BOOOPaKaeMyIo CUTya-
U0, B KOTOPOH PUMEHEHHE MTBITKH MOJKET CITACTH OOJIBIIOe KOJTMYECTBO JFoIeiH
OT TOCNEACTBUI B3phiBa OOMOBI 3aMEIJICHHOTO ACHCTBHA (B COBPEMEHHBIX IHC-
KyCCUsiIX 06 OTBCTCTBCHHOCTHU ITOJIMTUKA U MpEACIaxX HPAaBCTBECHHO AOITyCTUMOIO
B OKCTPEMAaJIbHBIX CUTYalllAX MPUHATO 0003HAaYEeHHE «cIydail 60MObI C 4aCOBBIM
MexaHn3Mom» (ticking bomb case)). K.HunbceH yTBepkaaeT, 9T0 HONUTHK, OT-
JABIIUI MMPHUKa3 O MPUMEHEHHUHU TBITKH, «COBEPIIMI HEYTO TAaKOE, YTO OBUIO ObI
MOpPaJIbHO HEMIPABUJIIBHO — y>KacCaroli€ HEIMPAaBUIIBHO — ITOYTHU BO BCEX 00cTOATEND-
CTBaX, OJJHAKO, B OOCYKIa€MBIX OOCTOSATEIHCTBAX OHO TAKOBHIM HE SIBIISUIOCK...
[octynok monuTHka He OBUT MPABMWIIBHBIM M HEMPaBUIBHBIM OHOBpeMeHHO. [1o-
JUTHUK TIOCTYIUII TakK, KakK, NPUHUMAS 60 GHUMAHUE 8Ce 0OCMOAMENbCMEd, OO
MPaBIIIFHO MOCTYMHTH. U Tak Kak OH He COBEPIIIMI HUYETO MOPAJIEHO HETIPABUITh-
HOT'0, HE COBEPIIHJI HUKAKOTO MPECTYIUICHHS, OH HU B Y€M HE BUHOBEH. ..»’.

Uro e B 3TOM Cily4ae OCTaeTcsl Ha JOJII0 OCO3HAaHHUS COBEpIIaeMoro 3ia?
Kak yxe crano nonsatHo, nins K.Huibcena OHO HE MOXET COCTOSITh B IEpEKUBa-
HUU BUHOBHOCTH. OJTHAKO TOT, KTO COBEPIIMI HEYTO YKACHOE TSI HOPMAIIbHBIX
00CTOSITENBCTB, HE MOXKET YyBCTBOBATH U MPOCTOTO YIOBJIETBOPEHHS OT XOPOLIO
UCIIOJTHEHHOTO J1onra. TOoT (aKT, 4To BHIOOpP MONUTHKA OBUT BHIOOPOM HE MEXKIY
3]I0M M OJaromM, a Mexxay OONBIIMM M MEHBIINUM 3710M, 0 MHeHnI0 K. Huscena,
BBIPA)KAeTCA B JUIUTEILHOM, OCTPOM CTPaZaHUH, B OTBPAILEHHH K COBEPIICHHOMY
JEHCTBUIO, B 000OCTPEHHOM CO-CTPaJlaHUM €r0 JKEPTBaM, B OTCYTCTBUU TOPAOCTH
3a CBOU TIOCTYIIOK ¥ JIFOOBIX (hOPM €T0 POMaHTHU3AIMH. JTa KOMITICKCHAS AMOIIHO-

8 Cwm.: Coady C.A.J. Engagement in Evil: Politics, Dirty Hands, and Corruption // Coady C.A.J.
Messy Morality: The Challenge of Politics. Oxford, 2008. P. 98—103.

9 Nielsen K. There Is No Dilemma of Dirty Hands // Cruelty & Deception: The Controversy over
Dirty Hands in Politics / Ed. by PRynard and D.P.Shugarman. Peterborough, 2000. P. 141.
[To K.Hunbceny 3T0 onucaHue BIIOJHE COOTBETCTBYET LIEJIOMY PsAy KOHLEMIUH MOPaJbHOTO
JIoIITa; YTHINTApU3MY, YMEPEHHOMY KOHCEKBEHILHAIU3MY, IUIFOPATUCTHYECKON AEOHTOJIOTUH B
crune Y.JI.Pocca, npeamnonararoiieii, 4To B KOHKPETHBIX CUTYaLUsIX UCIIOIHEHUE OJHOM M3 HO-
CTYJIPYEMBIX MOpaJIbl0 0053aHHOCTEH MOXKET BCELIEIO OTMEHATHCS PA/ii HCTIONHEHHUS IPYTOit.
K 3TOoMy crucKy MOXHO OOaBHUTh M KAaTOJIMHYECKUH MPONOPLHOHAIN3M, KPUTHKYIOLIUH Tpa-
JHUIHAOHHYI0 MOPaJIbHYIO TCOJOTHIO KAaTOJHIM3Ma, OIUPAOLIYIOCS Ha JOKTPUHY JBOHHOTO 3¢)-
(exra. IIpoNOPIMOHATUCTBI PA3TPAHUYHBAIOT KOHTHYECKOE» U «MOPAIBEHOE» 3110 H CBA3BIBAIOT
JEHCTBHSA MO PHHIIUITY MEHBIIIETO 3714 HCKITFOUUTEIBHO C IPUYHHEHHEM 371a TIEPBOTO posa (CM.:
Knauer P. The Hermeneutical Function of the Principle of Double Effect // Proportionalism: For
and Against / Ed. by C.Kaczor. Milwaukee, 2000. P. 36).
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HaJbHAs PEaKIHs BBICTYIIA€T B KAYECTBE CBUACTEIBCTBA 1OCTATOYHON MOPAIIbHON
YYBCTBUTEJIBHOCTH MTOJUTHKA U B KAY€CTBE JOCTATOUHOM Mperpapl B OTHOLIEHUN
JIETKOTO ¥ 0€3[yMHOTO TIPUHATHUS UM PEIICHUI B TPAarnIeCKUX CUTYaIHIX.

[IpoTuBomnonoxHas NO3ULHKS PENIIONATAET, YTO IEHCTBUE, COBEPIIAEMOE IO
MIPUHIUITY MEHBIIETO 374, COXpaHAeT cTaTyc 3io0aedHusa. OHO AOIKHO BeYb 3a
co00if UMEHHO BHHY WJIH, B KpaifHeM ciy4ae, cTbil. dunocodsl Mopanu opopm-
JISIIOT 3TO MOJIOKEHUE B TAKMX TEPMUHAX, KaK «MOpaJIbHas [IEHa» U «HEyCTpaHU-
Masl MOpaJIbHasi HEMIPUEMIIEMOCTE)» HEKOTOPBIX HPABCTBEHHO OINPaBIaHHBIX [EH-
CTBUH, «MOpaNBbHBIA 0CATOK», OCTaroluics nmocie ux copepuieHus (b. Yunbsamc),
adpdext «rps3abix pyk» (M. Yomuep). K aTomy noustuiiHoMy psiny st Obl 100aBUIT
ele ofHo ynoOHOe 0003HAUCHHE: «OCTaTOUHAsI BUHAY.

Unnroctpupyst nogoOHsIe siBieHUs, M. Youep NpUBOJUT CUTYalUIO, B KOTO-
pOHi MONIUTHK, UCKPEHHE MPEaHHbIH ONPEEeICHHOMY BUACHHUIO OOLIECTBEHHOIO
Orara ¥ CTpeMsILLUICS ero peaan30Barh B Cliydae oOeabl Ha BBIOOpax, HMEEeT BO3-
MOYKHOCTP 3aKITIOYUTH COTNIAIIEHHE C KOPPYMIIMPOBAHHBIM MYHUITUTIAIBHBIM PY-
KOBOZIUTEJIEM, UTO PE3KO YBEJIMYMBAET €T0 JEKTOpajbHble maHchl. ComanieHnue
C KOPPYIIIMOHEPOM BBI3bIBACT Y TOJIUTHKA COMHEHHS HE TOJIBKO TIOTOMY, YTO OH
YyBCTBYET ce0sl JINUHO 3aISITHAHHBIM CBSI3bIO C TAKUM YEJIOBEKOM, HO U IOTOMY,
YTO MO0OHBIE AEWCTBUS CO3AI0OT PUCK JUIA €r0 MOJUTHYECKOTo NpoekTa. OiHaKo
M.VYoiuep nosnaraet, 4To Ipy OIPEAEIeHHBIX 00CTOSTENbCTBAX OIUTUK O0NMCEH
BCTYIIUTH B COMHUTENBHYIO CHENKY. M ecii OH «XOpOIIni 4esioBek», To OH Oy-
JIET TI0CIIe 3TOTO HE MPOCTO YyBCTBOBATH CE0S «ILIOXO», OH OyJeT YyBCTBOBAaTh
ce0si «BHHOBHBIM» B COBEpIICHUH He4ecTHOro noctymnka'®. Jlis yxke 3HaKOMOro
HaM, 00Jiee OCTPOrO M TPArndeCKOro «Cirydas OOMOBI C YaCOBBIM MEXaHHU3MOM)
M.Yonuep coxpaHSET Ty ke CaMyl MOPaIbHO-IICUXOJIOTHYECKYIO TUCIO3HIHIO.
CpaBHHBas NOJIUTHKA, OTJABIIETO IPUKA3 O IPUMEHEHHH MIBITKH, C aBT'yCTHHOBBIM
BOMHOM, KOTOPBI YyBCTBYET I€4alib, yOUBas Bpara Jake B CIIPaBeINBOI BOITHE,
M. Yonuep npennonaraert, 4T0 «Mbl IMEEM IPABO OKUAATH OT HETO OOJIBILIETO, YeM
OJTHOM JIMIIb MEJTaHXONUHU... OH COBEPIINI MOpATbHOE MPECTYIUICHUE U MPUHSIT
Ha ce0s MopanbpHOe Opems. Temepsr OH BHHOBHBIH 4eloBeK. M ero roTOBHOCTH
MPU3HATh U HECTH CBOIO BUHY (2 MOXKET OBbITh, pAaCKasAThCS B HEW M MOMBITATHCS
€€ MCKYIMTh) MPEICTaBIsieT cOO0H CBUAETENBCTBO TOTO... YTO OH HE CAUUIKOM
Xopowi IUTsl TIOTUTUKH, @ 00CMAamo4Ho Xxopows Uisl Hee» (KypcuB Moi. — A.11.)'.

Cpenu peanbHBIX MOJUTHYECKUX KOHTEKCTOB, B KOTOPBIX IOJYyYMJI CBOE
BomionieHue 3QeKT «rps3HBIX pyk», M.Yosuep yHOMHHAET IOCIEBOCHHYIO
OLIEHKY Y4YacCTHs B BOEHHBIX JEHCTBUSIX aHIVIMHCKON TaKTUYECKOW aBUAlIMU, MOJI-
JIEpP’)KUBABIIICH BOWMCKAa Ha JIUHUU (PpOHTA, U CTPATETHICCKOW aBHAIIUHU, KOTOpAs
y4acTBOBaJla B MAacCOBBIX OOMOapIupoBKax HEMEUKUX ropoaoB. M. Youuep npu-
JepXKUBaeTCs MHEHHS, YTO 110 KpaiHel Mepe Ha TIepBOM dTare BOWHBI Takue O0M-
0apIUpOBKH OBLIM ONpaBAaHbl, NOCKOJIBLKY SBISIIMCH CIMHCTBEHHBIM JOCTYITHBIM
CPEICTBOM HAHECEHHWS YpOHAa NMPOTHBHHUKY M MPOTHUBOCTOSHHS BO3MOXKHOW IO-
Oexe Haun3Ma. BMecTe ¢ TeM OHM IIpEACTaBIAIM COOOH BOIMIONIEE HapylIeHHE
HPaBCTBEHHBIX 3alPETOB — «HECOMHEHHOE MPECTYIUICHHE», KOTOPOE CHIIOH 00-

10 Walzer M. Political Action: The Problem of Dirty Hands // Philosophy and Public Affairs. 1973.
No 2. P. 166-167.

Ibid. P. 168. B cBoux Gonee mo3nHux paborax M.Yourep COXpaHseT Ty Ke MO3ULMIO, COSIUHSIIO-
IIyI0 TIPEIOTBpPAILEHHE KaTaCTPOPUUECKUX CIIenCTBUN U 3PPEKT «Tps3HBIX pyK»: « CHIBHBIN B
MOpPAJIbHOM OTHOLICHHH JIUIEP — ITOT TOT, KTO TIOHMMAET, I10YeMy yOUIHCTBO HEBHHHBIX JIFONCH
€CTb 3710 ¥ OTKa3bIBAaETCs JENaTh 3TO, OTKA3bIBACTCS BHOBb M BHOBb, ITOKA HE MPUOIIKACTCS MO-
MEHT, KOTja TOTOBBI pyXHYTh HebGeca. Torna OH CTaHOBHUTCS MOPAJIbHBIM IIPECTYITHUKOM. .. KOTO-
PBIil 3HACT, YTO OH HE MOXKET JeJIaTh TO, YTO OH BBIHYXKJICH CHENATh U, B KOHLE KOHIIOB, BCE JKC
coBepmaet 31o» (Walzer M. Emergency Ethics // Walzer M. Arguing about War. L., 2004. P. 45).

11
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CTOATEJILCTB OKAa3aJOCh CIMHCTBEHHON AJIbTEPHATUBON «HEHU3MEPUMOMY 3IIy)».
M.VYonuep npeanonokui, YT0 UIMEHHO MTO3TOMY JEHCTBUS TaKTHYECKON M cTpa-
TErMYeCKOW aBUAIMH TMONYYWIH Pa3HyIO OIEHKY aHTIHHCKOTO OOIecTBa W Ipa-
BUTENbCTBA. KoMaHaytomuii cTparernyeckoit apuanueii A.Xappuc (1o Ipo3BHUIILY
«OOMOapIUPOBIIUK») HE TOIYYUII CTaTyC JIOPAA, €€ KOMaHIHBIH COCTAB MCIIBITHI-
BaJ Ha ce0e Ompe/eNieHHbIe 3HAKH COIMAIBHOTO OCTPaKh3Ma, a CaMH CTpaTeru-
YecKre aBHAallMOHHBIE CHJIbI HE OBUIM YIOCTOCHBI IMOYETHOTO 3HaKa B BecTmuH-
cTepckoM ab0aTcTBe ¢ MMEHAMHU MOrHOMMX JIeTYUKOB'2. PykoBomcTBo Benmko-
OpvTaHNM, BIIOJIHE ONPaBIaHHO JIMIIUBILEE UCIIOTHUTENEH CBOUX pelIeHUH YacTu
Mo4yeTa U Harpaj, He IPU3HAJIO NPSMO CBOEH «OCTAaTOYHOW BUHOBHOCTH» B 3THX
BBIHY)KJIEHHBIX 3701esHusAX. OHAKO Y HEeTo OBIITH BCE OCHOBAHMS TSI TOTOOHBIX
NepeKUBaHUN U CBA3aHHBIX ¢ HUMU AelicTBuil. K 3TOl mimocTpanuy MoKHO J10-
0aBUTh HECKOJBKO OTIIMYAIOIINKCSA IO CBOCH MOpPAILHON CTPYKType HCTOpHdUE-
CKUIl TIpUMEp, KOTOPBIHA MCIIONB3YIOT JAPYTHe aBTOPHI, HCCIEAYIOINE TpodieMy
rpsa3HbIX pyk'®. OH KacaeTcst He MOATBEP)KICHHOTO C TOJHOM J0CTOBEPHOCTHIO,
HO BIIOJIHE BO3MO)KHOTO PEIICHHUS aHTJINHCKOTO TOIUTHYECKOTO PYKOBOACTBA HIIH
BOCHHOTO KOMaHJOBaHHs HE MPOTHBOJEHcTBOBaTh OoMOapaupoBke KoBeHTpu B
HOs10pe 1940 1. n3-3a 60S3HU MPOIEMOHCTPHUPOBATH MPOTUBHUKY CBOE 3HAHHUE €TO
CEKpeTHBIX BOGHHBIX KooB. KT0o Obl HU mpuHsI 3T0 pemenue (Y.Uepunmup wim
oQuIIEepHI pa3BeAbIBATEIbHBIX MMOIPA3/IEICHUH), OHH COBEPIIIIIN ICHCTBUE, HECY-
1iee sIBHbIE NIPU3HAKU «HEYCTPAHUMON MOPAJIbHON HENIPUEMIIEMOCTI.

I'psizHble pykH, MOpaIbHas y1a4a i aKCHOMATHKA
HPABCTBEHHOI'0 CO3HAHMS

OcHoBHasl TeopeTHueckas MmpolieMa, CBsI3aHHast ¢ «MOPAJIILHOM LICHOW» Nei-
cTBUS, 3P(PEKTOM «IPAHBIX PYK», «OCTATOYHONW BHHOM» COCTOHUT B TOM, YTO OHHU
BBIIVSIAAT TapaJOKCaIbHO B CBETE MPHHIMIIOB BHISBICHHS HPABCTBEHHOTO JOJITA U
B CBETE OCHOBAaHMI MOPAJILHON OTBETCTBEHHOCTH. OTHMM M3 CAMBIX OOIIMX MPHH-
[IUIIOB BBISBIICHUS JOJNTa NPUHATO CYUTATh KAHTOBCKYIO (WM, BepHEe, KaHTHaH-
CKy10) (hopMyITy: «IOJDKEHCTBOBAHHME TIPENIonaraeT BO3MOKHOCTE» (ought implies
can). Bo3HuKaromniee Ha ee OCHOBE NMPABUIIO YCTAHOBJICHUS MHAWBUIYAITLHON OT-
BETCTBEHHOCTHU IVIACHT, YTO HEJB3S1 OBITh OTBETCTBEHHBIM 3a TE€ MOCIEICTBHS TO-
CTYIIKa, HACTYIICHUE KOTOPBIX HEIb3s1 OBLIO MIPEIBHUICTH U MPEIOTBPATUTD (TIPaBH-
JI0 TIPEABUACHHS ¥ KOHTPOJIS). DTO MPABUIIO MPUMEHSETCS K CIIydasM, TpeOyoIiuM
COOTHOCHUTH €JHHIUYHYIO HPAaBCTBEHHYIO HOPMY C CHUTYaTHBHBIMU PecypcamMu (HiIH
YCIIOBUSIMH) €€ BBITIONHEHUS, a TAKXKe K cIydasiM KOHQIUKTa 00s13aHHOCTEH, B KO-
TOPBIX HEBOSMO)KHOCTBH HCIIOJIHEHHUS TOTO, YTO TpeOyeT OfHa HpaBCTBEHHAs HOp-
Ma, 3aJIaHa HaJIM9ueM WHOM HOPMBI, TpeOyrollel OT Hac B TOT K€ MOMEHT BPEMEHU
4ero-To Apyroro. [IpaBuno npeaBUAEHUS U KOHTPOJIA YacTO PacCMaTpUBACTCS KaK
OCHOBA JUISl Pa3TpaHIYEHHs CUTYalni, B KOTOPBIX JEHCTBYIONIEE JIMIO MOICKUT
OCYXJICHHIO ¥ B KOTOPBIX OHO OIEHMBACTCS KaK COBEPIIAIOIIEe HPABCTBEHHO JI0-
IyCTUMBIH JIN00 0100psieMbli mocTynok. [TocMoTpuM, Kak 3TO IPaBUIIO BBIIOIHSET
CBOM (DYHKIIMU B OTHOIIICHUH CITy4aeB KOH(IMKTA 00S3aHHOCTEH.

Ha ero ocHoBe HEBO3MOXKHOCTD MCIIOJTHEHHUS! OMHOM U3 JABYX HPaBCTBEHHBIX
HOPM TIPU3HAETCS THOO0 MOMTUHHOM, THO0 MHUMOI. MHHUMO¥ OHA SIBIIIETCS B TOM
clrydae, eciu JeHCTBYIONIMH CyOBEKT B MPOIUIOM MOT IPEIBUICTH CaMy CHTYya-

12 Walzer M. Just and Unjust Wars: a Moral Argument with Historical Illustrations. N.Y., 1977.
P. 323-324.

13 Cwm. nanp.: Hollis M. Dirty Hands // Hollis M. Reason in Action: Essays in the Philosophy of
Social Science. Cambridge, 1996. P. 139-143.
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1o KOH(INKTa U MOT ee n30exars. Hampumep, TOT, KTO 1aj 1Ba B3aHMOUCKITIO-
YaroMUX 00s53aTehCTBA, MOMAJ B CUTYAIHIO KOH(INKTa 00S3aHHOCTEH B pe3yib-
TaTe HeoOayMaHHOTO MOCTynKa. OH Mo2 6bl JETKO YKIOHUTHCS OT TAKOTO TYIHKA,
MpOsiIBU OH OOIbIIIE BHUMAaHUSI K HPABCTBEHHOH M (haKTHUECKOW CTOPOHE CBOMX
JIeHCcTBUN. B CHIy 3TOTO JOJT BBIMOJHHUTH KaXKAYI0 M3 O0S3aHHOCTEH COXpaHsi-
€TCs 32 HUM B IIOJIHOM Mepe, a HEBBIINOIHEHUE KAKOU-TO OJHOM U3 HUX 3aBEIOMO
BJIEYET 32 COOOW MOPAbHYIO OTBETCTBEHHOCTh. CX0Xasi CUTyaIlHsl UMEET MECTO
U B TeX CIIydYasx, IJie BEJIMK PHCK TOTO, YTO CBOOOIHO B3ATOE 0053aTEIBCTBO MPH-
BEJIET K HEBBIITOJHEHUIO KAaKOW-TO 005S3aHHOCTH, HE CBA3aHHOW C JTOTOBOPOM HWIIH
obemannemM. A.Myp aHaTU3UPyeT MO TAaKUM YIJIOM 3pEHISI €BAaHTEIbCKIH CIOKET
o mape Mpone Antume, naemem obemianue, moryousmiee Moanna Kpecturens.
OTtcyTcTBUE KOHTPOJIS co cTopoHsl Mpoaa Hax sxenaHussMu CalloMeu He SBIISETCA
B JIaHHOM CITy4Yae MOBOJOM JJISI CHATHSI OTBETCTBEHHOCTH C TpaBHUTENs | anmien.
HpaBcTBeHHEBII JOAT Maps COCTOSUT B TOM, 9TOOBI HE JaBaTh OOEIIaHMM, KOTOPBIC
MOTYT JIETKO 3aKOHYUTHCSA YOMICTBOM HEBUHHOTO YesoBeka. Y aToT monr 06T Auist
HETO BBITOJHUMBIM 4,

OmHako HEBO3MOXKHOCTH BBIITOJTHEHUS OTHON M3 KOH(MIIUKTYIOIINX 00s3aH-
HOCTEH MOXEeT OBITh M TOJUTHHHON. Hanpumep, TakoBa cuTyanust BEIOOpa MEXIY
JIONBMH WITH TPYTIIaMH JIIOeH, KOTOPBIE SBIAIOTCS OTEHIINAIBFHBIME 00bEKTa-
MM TIOMOIITH JIHOO cITaceHus. 31eCh 00€ CTATKUBAIOITHECS 00S3aHHOCTH ITOPOXK-
JIEHBI 20COTIOTHO HE3aBHUCSIIUM OT IEUCTBHIA UX HOCUTEIS TOJIOKEHNUEM JPYTHX
nuil. B To# e Hullle HaXOAUTCs 3HAMEHUTBIN «Cciy4al ¢ TpaMBaem», B KOTOPOM
CraceHWe OJHMX JIOZe BO3MOXKHO YK€ HE 32 CUET OCTABJICHHS B OMACHOCTHU
IOPYTHX, a 3a CUET MPUYHHEHH UM yIinepoa's. 31ech ofgHa u3 00sA3aHHOCTENH IT0-
pOkaeHa 0cOoObIM TIOJIOKEHUEM APYTHX JIHII, a APyTas — TeM YBaKEHUEM, KOTO-
pO€ MBI TOJDKHBI OKa3bIBaTh KaKIOMY YEJIOBEKY HE3aBUCHMO OT MPUBXOASIINX
obcrositenbecTB. HakoHer, CymiecTBYIOT Cily4adw, B KOTOPHIX OIHA W3 OO0sM3aH-
HOCTEH MOpOXKIeHa 0COOBIM MOJIOKEHUEM JPYTHX JIHUI], a BTOpas — BO3HUKAET
KaK CIIeJICTBHE MPHUHATHS 00S3aTEeNbCTBA, CTOIKHOBEHHE KOTOPOTO C JAPYTUMU
TpeOOBaHUAMHE JOJITa HUKAK HENb3sl OBUIO MpeaBuaeTh. TakoB mpuMep co cra-
CEeHHEM TOHYIIIETO peOeHKa, yJacTHe B KOTOPOM HE JTA€T CHACUTEINIO SIBUTHCS Ha
3apaHee yCIOBICHHYIO BCTPEUY.

B cBere mpaBuia npenBuaeHHs] M KOHTPOJIS BO BCEX ITHX CIyYasX MOXKHO
YTBEPXKAATh, UTO OMCYMCMEUE 803MONMCHOCHU PEANTH30BaTh JBE HPABCTBEHHBIC
0053aHHOCTH OTHOBPEMEHHO CHHMAET C JEWCTBYIOIIETO JINIA OTBETCTBEHHOCTH
3a HEUCIIOJTHEHHE TOM 00sS3aHHOCTH, KOTOpas oKazayach Ooiee ciraboil. IoBops
coBamu KanTta, «JlBa MPOTHUBOIIONOXKHBIX JIPYT IPYTy MpaBWiIa HE MOTYT OBITh
B OJTHO H TO K€ BpeMs HEOOXOAMMBIMH — €CJIA MOCTYHaTh COIJIACHO OJHOMY W3
HUX €CTb JIOJIT, TO TIOCTYTATh CONNIACHO MPOTHUBOITOJIOKHOMY ITPABHITY HE TOJIBKO HE
JIOJIT, HO JIa’Ke TIPOTUBHO AONTY» ', OTHOCHTENbHAS crila o0s3anHocTel (y KanTa —
«OCHOBaHUH 7151 O0SI3aHHOCTE» ) MOXKET ONPEACTIATHCA B STUX CIIydasX pa3HbIMU
(hakTOpaMu: TSDKECTBIO HYXKIIBI (CTpaganus, Oepl) pa3HbIX JIOei, 0cO00H ysA3BH-
MOCTBIO KOTO-TO M3 HUX, Pa3HBIMHU IIAaHCAMH Ha CIIACEHHE WM oKa3aHue d(dex-
THUBHOW TTOMOIIN, KOTMIECTBOM JIHII, €CJIA PEYb UAET O TPYIINaxX, HAKOHEeIl, pa3HbI-
MU TTOTEHITHATBHBIMH TTOTEPSIMHU CaMOTo AeWcTByomero ima. Ho ecnm ata cuma

14 Moore A.W. A Kantian View of Moral Luck // Philosophy. 1990. Vol. 65. Ne 253. P. 311.

15 Tlox «ciyuaem ¢ TpamBaem» (trolley) uim mon «mpoGremoii Tpampas» (trolley problem) npuusito
HOJpa3yMeBaTh MBICIICHHBINH KCIIEPHUMEHT, B KOTOPOM CTPEIOYHHK WIIH BOJUTEIb TPAaMBasi BbI-
HY’K/ICHBI IIPMHUMATh PELICHUE O HANPABJICHUH BaroHa B CTOPOHY OTHOTO JIMOO ISTH YeTOBeK.
B ero ucxoznHoit Bepcun skcnepuMeHT npemioxket B 1960-x rr. ©.Dyt (Foot P. The Problem of
Abortion and the Doctrine of Double Effect / Oxford Review. 1967. Ne 5. P. 5-15).

Kanm U. Meradpusuka HpaBoB // Kawm U. Kputuka npaktudeckoro pasyma. CI16., 1995. C. 279.
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y’Ke oIlpeJieieHa, TO y JeHCTBYIOIIEro JIMLA €CTh rapaHTHPOBaHHAS BO3MOXXHOCTD
n30aBUTH ce0s1 OT HEraTUBHBIX MOPAJIbHBIX MepeXUBaHUM. [ 3TOro 10CcTaTouHO
cienoBark Oosee CUIIbHOM 00si3aHHOCTH .

Onnako qeHCTBUTENBHO JIH (POpMYIia «I0JKEHCTBOBAaHUE TIPETIONAracT BO3MOX-
HOCTB» ¥ MPaBUIIO TIPEIBUICHUS X KOHTPOJIS IIPEJICTABIISIOT COO0M HE3hIONEMbIe aK-
CHOMBI HPaBCTBEHHOIO CO3HAHUS? Y’Ke aHaJIN3 CaMbIX IPOCTBIX U HE3aMBICIIOBATHIX
CIOXKETOB, CB3aHHBIX C (DEHOMEHOM «MOPAJBbHOM yHadm», MOKA3bIBAECT, YTO >KUBOU
HPaBCTBEHHBIH ONBIT HE MPUIEPKUBACTCS ITUX MOJIOKEHUH CTPOTO U CHCTEMaTuye-
CKH: CITy4allHOE HACTYIUICHHE MM HEHACTYIIJICHHE TIOCIIeZICTBUI KaKOTrO-TO JIeHCTBHS
CEepbE3HO BIHSET Ha OIICHKY COBEPIIMBIIIETO €T0 YeNioBeka. b. YuIbsiMc aHammsupyer B
CBSI3U C 3THM TaK Ha3bIBACMBIE «COXKAJICHUS JesTersD (agent-regrets), BOSHUKAIOLIHE
B pe3yJIbTaTe HEeHAMEPEHHOTO U HeNpeBUANMOTO yiiepoa. B kauecTse wnmocTpanun
¢burypupyer npuMep ¢ BOIUTEIEM IPy30BHKa, KOTOPBIH Oe3 1opuanuecku Gpukcupye-
MO BHHBI COMJI peOeHKa, TiepeOeraBIIiero 0pory. 1o cOOITHE HE OBLIO PE3yJIBTaTOM
HAMEPEHHBIX ACHCTBUM BOAUTENS U BBIXOAUT 32 OOILETIPU3HAHHBIC IIPEAEIBI €10 JIMY-
HOro KoHTpos1. OnHako npouciieaiiee OblI0 B HEKOTOPOM CMBICIIE €20 JEHCTBHEM,
KOTOpPOMY TIPEIIECTBOBAJ PSIZI €20 CO3HATENbHBIX peleHuil. [loatoMy ectecTBeHHOMN
peakiueli BOMUTENS SIBISCTCS JKEJIaHUE, YTOObI BCe 00CPHYIIOCHh MHAUYE. Y HEro MOsB-
JISTFOTCSI COYKAJICHHST U packasiHue. DTOT Kilace MepeKNBaHUN Ka9eCTBEHHO OTIINYAETCS
OT TeX COXaJIECHUI, KOTOPbIE BO3HUKIN Obl Y CTOPOHHETO HAOIFOAATENs, @ «OKeJIaHHe
KOMITCHCHPOBATH YIIepO» HE MACHTHYHO MPOCTOMY COuyBCTBHIO'S. Boree Toro, cro-
COOHOCTB YyBCTBOBATH CBOIO OTBETCTBEHHOCTh B TAKHX CITyYasiX SIBISCTCS OJHUM U3
KPUTEPUEB MOPAJIBHOTO Pa3BUTHS YeJIOBEKa, & HeUyBCTBUTEIBLHOCTD K HEH — «CBOEO-
OpasubiM Oesymuem»'®. T.Harenb paccMarpuBaeT B CBSI3M C 9TUM TEHICHIHIO TIpe-
BpAIICHUS CITYIaliHOCTH B (haKTOP, N3MEHSIOITHIA CTEIICHb ITOTOBOW BHHOBHOCTH Ye-
JIOBEKA, CO3ABIIIETO YTPOo3y APYTHM JIHOISAM 1o HeOpexHocTH. Ero npumep kacaercs
HPaBCTBEHHOH OLICHKH JIByX BOIUTENEH, HE POBEPHUBIIMX MEPE BBIE3IOM TOPMO3a
cBonx aBromoOmieil. [lepen omHUM W3 HUX HEOXKHUAAHHO Hayal mepederaTb IOpory
TIeTIeX0]I, a APYToi u30eKall Takoro cTedeHust o0cToaTenbeTB. OAMH MpeBpaTHics B
HEOCTOPOXKHOTO YOHIALLY, PyToii TaK 1 OCTAJICS HEOPEKHBIM BoUTEIEM™ .

Koneuno, obcyxnaemsle T.Harenem u b. YunbsiMcom ocoOeHHOCTH MOpaIbHOM
OLICHKH MOTYT OBITh BOCIIPHHSTHI KaK IIHUPOKO PACTIPOCTPAHEHHBIN NPENpacCynoK,
TpeOyronmii pazobnadeHust 1 Koppekin. OIHAKO IeJI0 B TOM, YTO U HEKOTOPHIC Te-
OPETHYCCKUEC apIr'yMEHTBI CBUACTCIIbCTBYIOT B I10JIb3Y TOI'O, YTO MOpaJIbHAasA OTBET-
CTBEHHOCTb JICHCTBUTENILHO PACIIPOCTPAHACTCSA 3a MPEIEIIbl BO3MOKHOCTH IIPEBH-
JeHus ¥ KoHTpossi. OOpaTuMcs K TeM U3 HUX, KOTOPBIE MOTYT OBITh HCIIOJIb30BaHBI
M0 OTHOILECHHUIO K CIIy4yasM CIaceHus! OONBIIMHCTBA 3a CUET OCTABICHHS B OIlac-
HOCTHU MCHBIIMHCTBA WJIM 3a CUHCT NPUYUHCHUA MY ymep6a. HNmenHo >t Cllydan
IPSIMO CBSI3aHBI ¢ 00CYKIaeMOi HaMu MPoOJIEMOI MEHBIIIETO 3J1a.

B Hux 060cHOBaHNE HEOOXOAMMOCTH BBIHYKJEHHOTO HCIIOJIb30BAHUS «TyPHBIX)
CPEICTB OCYIIECTBILSIETCS HA OCHOBE JIBYX JIMHUH paccysxaeHus. [lepBas — yka3biBaeT
Ha TO, YTO KEPTBbI AeHCTBHH, KBATMPHULIUPYEMbIX KaK MEHbLIEE 3710, MOIJIH ObI 1aTh
pa3yMHOE coIiacue Ha Takoe K cebe oTHomeHne. Bropas — Ha To, 4TO HapylleHue
paB >kepTB (JINLIEHHE WX HEPUKOCHOBEHHOTO CTaTyca) KOMIICHCHPYETCsl 3aMETHBIM

17" Bonee moapoGHbiil 0630p 3THYECKUX MPOOIEM, CBA3AHHBIX C MPHHIUIOM «I0JKEHCTBOBAHUE

MIPEATIoaraeT BO3MOXKHOCTEY cM.: [Ipokogves A.B. JIomkeHCTBOBaHHE H BOSMOXXHOCTS // Borp.
¢dunocopun. 2003. Ne 6. C. 69-83, a taxxe: [Ipokogwes A.B. CripaBesIMBOCTh U OTBETCTBEH-
HOCTB: COIIMAJIbHO-3THUECKHE ITPpobieMsl B ¢prtocopun mopanu. Tyna, 2006. C. 121-147.

18 Cwm.: Williams B.O. Moral Luck // Williams B.O. Moral Luck. Cambridge, 1982. P. 27-28.

19" Tbid. P. 29.

Haczenv T. Mopanenas ynada // Jloroc. 2008. T. 64. Ne 1. C. 178. Cwm. Taxke: Yeprak A. MopanbHas

ynaua // Jloroc. 2009. T. 70. Ne 2. C. 151-173.
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yBEJIMUEHHEM COOMIONEHHs TIpaB B 00ImeM 3auere?’. OmHako obe THHUK pacCykie-
HUsI, 000CHOBBIBAOIIHIE HEOOXOMIMOCTh OCTABJICHHS B ONTACHOCTH WA IPUYHMHEHUS
yiep0Oa, He SBIISIOTCS OMHO3HAYHBIM NoATBepskaAeHreM no3uimi K.Hunscena. OHn
HE YCTPaHsIOT BO3MOKHOCTH BECTH PeUb O BEIOOPE B MOJIB3Y MEHBIIIETO U3 30]1, KaK O
HPAaBCTBEHHO HEOOXOIMMOM, HO BCE JK€ BUHOBHOM JISSTHHH, WIIM B UHBIX, OOJiee MsT-
KHX KaTeropysiX, KaK O Ciiydae He 3aBUCAIIICH OT BOJIH JEUCTBYIOIIETO JIMIIA IIOTEPH M
HpPaBCTBEHHOW YHCTOTHL. (Coriacue, KOTOpOe JISTUTUMI3HPYET ASHCTBUS TI0 TIPEIOT-
BpalIEHHIO yIiep0a, — 3TO TUIIOTETHIECKOE U TIPEIBAPUTEIFHOE COTIIacCHe Ha HCIIOIb-
30BaHUE MPaBUJIa CHacaTh OOJIBIIMHCTBO 32 CYET IPHIMHEHHS yIIepOa MECHBILIHCTBY.
Kasxpiii, KTO B IPUHIIMIIE MOXET ITONACTh B KATACTPOPUIECKYIO CUTYALIHIO U HE 3Ha-
€T 3apaHee, K KaKoi rpyTire OH OyleT MpHUHAIIekKaTh, MOT OBl Pa3yMHO COTTIACHUTHCS C
TakuM TpaBmwioM. OHAKO 3TO TUMOTETHYECKOE COTIache HE aeT HUKAKMX TapaHTHH
TOTO, YTO B PEANHHOI CHTYyallid MEHBIIMHCTBO OyleT BOCIPHHUMATH CBOE TIOJIOMKeE-
HUE B CBETE TMPEIBAPUTEIHHOTO WACATFHOTO MOJIETMPOBAHHUS. ITO OOCTOATEIBCTBO U
MpUIaeT ACHCTBUSM, COBEPILIAEMbIM B OTHOIIIEHUH MEHBIIMHCTBA, CTaTyC BUHOBHOTO
nestausi. C Ipyroll CTOPOHBI, KOMIIEHCAIMS OTKa3a OT COOIOAEHHUST HEPHUKOCHOBEH-
HOCTH JINYHOCTH (WK, TOBOPS KAHTOBCKHM SI3BIKOM, «CBSTOCTH) TPaBa) BEIUTPhILIIEM
B OTHOIIEHUH «COOIOAAEMOCTI TIpaB SIBISIETCS] CIydaeM yCTaHOBJIEHHs OanaHca
MEXIy TAKUMHA [IEHHOCTSIMH, KOTOPbIE HE SBIISFOTCS /IO KOHIIA COM3MEPUMBIMH. XOTS
MIPEIOTBpAIlEHHE MAaCIITA0HOTO Bpea MPEICTABISET COOOH JOCTATOYHOE MOPAIBHOE
OCHOBaHHME /Il IPUYMHEHHS yliepOa MEHBIIHHCTBY, 3TO ACHCTBHE MPOJOIIKAET BbI-
paxaTb mpeHeOpeKeHNE «CBITOCTHIO» MpaBa. OHO OCTaeTcsi CBOETO poja «BBIHYX-
JICHHBIM 3JI0ICTHAEM» 2.

MHe TpesICTaBIseTCs, YTO THITUYHBIC CIYYaW WCIONB30BAHUS JIOTHKH MEHb-
IIETo 371a B OTHOIIIEHWH BOIIPOCA 00 «OCTAaTOYHOW BHHOBHOCTHY» MPENICTABILIIOT CO-
0011 KOHTHHYYM, HEKOTOPBIE TOUYKH KOTOPOTO MPOaHATN3UPOBAHKI B pa3HbIX paboTax
B.YunpsiMca. Ha ogHOM momtoce 3TOro KOHTUHYYMa HaXOJSITCSl CUTYalluH «Tparuye-
CKOTO BBIOOPa», 0 KOTOPBIX MOKHO CKa3aTb: «BCE, YTO HU BHIOEPH, Oy/IeT HENpaBUITh-
Ho». Takue, HarpuMep, Kak BeIOOp AraMeMHOHA WITH TeporHH pomaHa Y.Craiipona
«Br160p Codm». 3nech MPUCYTCTBYET MaKCHMAJIbHAS CTETICHb «OCTAaTOYHON BHHO-
BHOCTH», & OCHOBAaHHS, TIPUBOJISIIAE JIESITENS K BBIBOAY O TOM, YTO ONHA M3 JIMHHUN
MOBEJCHMS JTy4llle IPYrod, MaJIo JOCTYIHBI JUISl 00CYKIEHHS B OOILE3HAYNMBIX Ka-
teropusix”. Ha Ipyrom nosroce HaxosTesl CTy4au, B KOTOPBIX COXPaHEHHE «MOpaJib-
HOTO OCaJIKa» «COBEPIICHHO HEyMECTHO, HOO OIHO COOBITHE 3/1€Ch OUEBUIHO SIBIIS-
eTcs Oosee BaXKHBIM, YeM JIpyroe». TakoB YHOMSAHYTHIN CiTydail ¢ HEBBITIOMHEHHEM
o0eIIaHus 0 BCTpEUe U3-3a yYacTusl B CliaceHNN pebeHKa. «ITO He 3HAYUT, KOHEUHO,
YTO OOEIIaHWA. .. HUKOT/Ia He CYIIECTBOBANO. .. BMecTe ¢ Tem, mpomsoieniee, Oe3y-
CIIOBHO, OTMEHSIET IaHHBIE paHee 00s13aTeIbCTBA, TAK YTO JIPYTast CTOPOHA, KOIIb CKOPO
el N3BECTHBI BCe OOCTOSITENLCTBA, HE B IIPaBe MPOTeCTOBaThy. b. Yibsmc nonaraer,
4TO 00SI3aHHOCTD SIBUTHCS Ha BCTPEUy aBTOMAaTHIECKH TPaHCHOPMHUPYETCs B IPYTYIO,
BITOJTHE BBITIOJTHUMYIO 00SI3aHHOCTh: 00SI3aHHOCTD OOBSICHUTBCS C TEM, YbH OXKHJAHHS
He ompapnanuchk. IHBIMU CITOBaMH 371eCh MOJHOLICHHO padoTaeT (hopMmyrna «I1oi-
YKEHCTBOBaHHE TIPE/ITIONIaraeT BO3MOKHOCTEY» M BBITEKAIOIIee M3 Hee TPaBHiIo Tpe/l-
BUICHUS W KOHTPOJIL. HakoHeI, MeXay STUMH TTOF0CaMi HaXOAATCS pa3HOOOpa3HbIe

21 PasrpaHuYeHHe LEHHOCTH «HENPUKOCHOBEHHOCTHY IJIsl TIOKYIIEHU U IEHHOCTH «PEANBHOM 3a-

IMIIEHHOCTH OT HUX aHaMTH4IecKku rpopadorano T.Harenewm. (cm.: Nagel T. Personal Rights and
Public Space // Nagel T. Concealment and Exposure: And Other Essays. N.Y., 2002. P. 36-40).
Pa3BepHyTOE NPEACTABICHHE ITUX APTYMEHTOB CM.: [Ipokogves A.B. BbIOOp B 1ONIB3y MEHBbIIIE-
TO 3J1a ¥ Ipo0ieMa rpaHuL MopajibHo pomyctumoro. C. 133-136.

23 Cw.: Williams B.O. Ethical Consistency // Williams B.O. Problems of the Self. Cambridge, 1973.
P. 173-174.

Vunesmc b. Tlonmutnka n HpaBCTBeHHas JIMIHOCTE // Mopais B nonutuke. Xpecromarus / Coct.
u o6m. pen. b.I'Kamyctuna. M., 2004. C. 431-432.
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CHUTYaLlMH, B KOTOPBIX HCUEPIIBIBAIOLIAs, OOIIE3HAYMMAsl ONIPABIAHHOCTh PEILECHUS HE
WCKJTFIOYACT CIPABEJIMBOTO TIPOTECTa OCTPaIABIICH CTOPOHBI M BO3HUKHOBEHHS d(]-
(hexra «rps3HBIX pyk». B HUX myOuuHOE 00bsSCHEHHE CBOMX JICUCTBUN (BO BHELITHEM
IUIAHE) ¥ COCTPaZaHKe UX KepTBaM (BO BHYTPEHHEM IUIaHE) HE SBIAIOTCS 10CTAaTOU-
HbIMU. [lonoGarommymM 0TBETOM AEHCTBYIOIIETO JIMLA MOT'YT OBbITh TOJIBKO IEPEXHBa-
HHE BHHBI ¥ CTPEMIIEHHE CKOMITEHCHPOBATh ITOTEPH.

Wrak, ecnmu ¢ TeopeTHYECKON TOUYKM 3pEHHUS TaKUe SIBJICHUS, KaK «OCTaTOo4Hast
BHHA», «MOPAJIBHBIA 0CaIoK», SPQEKT «IPSI3HBIX PYK» HE JUILEHBI OCHOBAaHUH, TO U
00CyXIeHHE OTHOCUTENILHON NPAKTHYECKOM JEHCTBEHHOCTH JIBYX Pa3HbIX HHTEpIIpe-
TaIMi OCO3HAHUS COBEPILIAEMOTO 371a TaK)KE€ UMEET CMBICI. B CBs3u ¢ 3TUM H0m0I-
HEHHUE TeX CACPIKUBAIOLINX MEPEKUBAHMI, 0 KOTOpBIX BeaeT peub K.HunbceH, nepe-
YKMBaHHUEM NOTEHLHAIbHOM HPAaBCTBEHHON HEUMCTOTHI, IPEACTABISIETCS] MHE UPE3BbI-
YyaiiHO Ba)KHBIM. CIIOCOOHOCTH MPUHUMAOIIETO PEILEHUS JIMIA KO BCEMY DALY 9THX
SMOIMOHANLHBIX peakiyii Mo3BosieT Oonee dP(EeKTUBHO OIOKMPOBATH 3KCIIECCHI
IIPUMEHEHUS JIOTUKH MEHbIIETO 371a. IMeHHO TakoBo MHeHue b. Yubsamca, uccneno-
BABLIETO JKeJaTeNIbHbIC IS IEMOKPATHYECKOr0 OOLIEeCTBA JINYHBIE XapaKTEPUCTHKU
YenoBeKa, KOTOPBIN 3aHUMAeTCs TIOMMTHKON. «[lomuTiudeckas O1aronpucToiHOCTE, —
yTBepKIaeT b. YubsmMc, — CyIecTByeT I11e-T0 MEeXIY. . . IMHI3MOM, KOTOPOMY Jlaxe
OTIAJICHHO HE BUJICH HpaBCTBEHHBIN OnmMIL, 1 aOCypIHON HECTIOCOOHOCTHIO MOHSTh,
YTO €CJIM MOJIMTHKA KaK BUI JESITEJBHOCTU CYLIECTBYET XOTh B KaKOM-TO BHIE, TO
HEKOTOpbIe MOpaJIbHbIE COOOpa)KeHUs NODKHBI YHTH ¢ ee IyTd. M ecian Mbl Haze-
eMcs, 9TO 3TO CEPEANHHOE TMPOCTPAHCTBO OyAET KOIZA-TO OCBOEHO, TO... HAM HYX-
HO HalTH MOJMTHKOB, TOTOBBIX MPHACPKUBATHCS TOM TOUKU 3PEHUS, YTO HEKOTOPhIS
JEUCTBHS HE TIEPECTAIOT OBITh MOPAIBLHO HENPHEMIIEMBIMH, AAKE KOTa OHU SIBIISIIOT-
Csl IONIUTUYECKHU 1IE1eCO00pa3HBIMIY. TONBKO TaKhe HOMUTHKU «B CIydae pealbHON
HEOOXOIMMOCTH COTPEIINTh NMPOTUB HPABCTBEHHOCTH HIYT HA 3TO NPETpEIIeHUe C
HEOXOTOH. .. [M] BO3/Iep KUBAIOTCS OT HAPYILIEHHUS TIPaBUII MOPAITH TaM, IJIE B 3TOM HET
HeobxomumocTn»?. M. UrHateedd, He 0OCyxaaromii moapoOHO mpobieMy Xapak-
Tepa MepeXUBAHUMN, CBSI3aHHBIX C COBEPLICHUEM MEHBILETO 3714, IIOX0XKeE, IPUCOEAH-
usiercs k M. Yormepy u b.Yunbsmcy. OH BBICKa3BIBa€T MBICITh, YTO «OOOCHOBAHUS,
CBSI3aHHBIE C HEOOXOIMMOCTBIO, — PUCK, YTP03a, HEMOCPEACTBEHHASI OTIACHOCTh, — HH-
KOIJa He JOJKHBI aHHYJIMPOBATh HPABCTBEHHO MPOOJIEMAaTHUHBIN XapakTep HeoOxo-
JMMBIX Mep»**. IMEHHO 3TO OOCTOSITENILCTBO CITYXKUT JUIsl HErO OCHOBOM BhIOOpA B
T0JB3Y (POPMYITHPOBKH «MEHBILIEE 3710», & HE «MEHBIINH yIepo»”'.

% Yunvamc b. Tlonutuka 1 HpaBcTBeHHas JuuHOCTE. C. 436.

26 Jgnatieff M. The Lesser Evil. P. 18. Psg KpUTHYECKHX COOOPAKEHHUI, KACAIOIIUXCSA IIEPEKUBA-
HHSl OCTAaTOYHOM BUHBI KaK CPE/ICTBA MPEJOTBPAIICHNS H30BITOYHOIO KOJIHYECTBA «HPABCTBEH-
HO mpobieMaTHyHbIX» pewenuit, npemnoxui C.OxcunH (4Axinn S. The Dirty-Hands Theory of
Command // Axinn S. A Moral Military. Philadelphia, 2009. P. 143—146). Ero aprymenTsI 06-
paIlieHbl K HEOIPEIeTICHHOCTH KOHIIENTa «BUHA» U K JICTKOCTH HMUTALMH MEPEKUBAHNUS BHHBI
B CITy4asiX, KOrJa OT TaKoW MMHTALMK 3aBUCHUT OyIyluas kapbepa nonutika. OHaKo 3TO apry-
MEHTBI HeJIb3sl CYUTATh PEIIAIOINMHU, IIOCKOJIBKY OCO3HAHUE COBEPIIAEMOTO 3J1a SIBIISIETCS JIMIIb
OJIHMM U3 aCIEKTOB CMATYCHHsI HETaTHBHBIX MOCICACTBUI IPUMEHEHHUS JJOTMKH MEHBIIETO 3J1a.
Mepsl, HalleleHHbIE Ha aKTHBHU3ALIMIO TAKOTO OCO3HAHMS, HE CTOUT PACCMaTPUBATh KaK YHUBEp-
casibHOE M Oe30TKa3Hoe cpencTBo. HemocTaTku oqHOro crocoba ciep>KUBaHMs JOJDKHBI KOMIICH-
CHPOBAThCs IPUMEHEHUEM JIPYTUX (HAIpUMeEp, MyOIUYHOCTBIO PELICHUH, Ha KOTOPYIO yIOBAeT
cam C.OkcuHH, U KoTopyro M.MrHareedd paccMarpuBaeT B KadeCTBE YETBEPTON 00S3aHHOCTH
CBOCH IOMUTHYECKON ITHKH).

CrienrapHOTO aHajn3a B CBS3H C 3THM TpeOyeT KpuTHieckoe 3amedanne O.Koymu o Tom, 9to a¢-
(hEKTHBHBIMH PEIIECHUS O COBEPIICHUH MEHBILETO 371a Oy/lyT TOJIBKO NPH YCJIOBUM CO3IAHHS CIICLU-
IBHOM NHPPACTPYKTYPHI, JENaoIell NX BOILIONICHNE BO3MOKHBIM. Tak peleHne o NpuMeHEHUH
HBITKU OyJIeT ACHCTBEHHO TOJIBKO B TOM CITy4ae, eCIH IPo(eCCHOHANIbI-03HABATENIH Oy/IyT N'OTOBBI K
KBaJ'IH(l)I/ILII/IpOBaHHOMy €€ NNPUMEHECHUIO. 910 3HAYMT, YTO OHH JOJIXKHBI l'lpOI\/'ITI/I CHIEUAIBHYIO ITOA-
TOTOBKY, a yJacTHe B Hel CO3JaeT Bce OCHOBAHUS 11 PYTHHHU3AINH NBITKH U HETyBCTBUTEIIEHOCTH K
MoOpaJIbHOMY Xapaktepy 31oro neiictsus (Coady C.A.J. Engagement in Evil. P. 90).
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Oco3Hnanue COBEpHIAEMOro 3J1a: BOBMOXKHOCTH
HHCTUTYIHOHAJIU3AUHA

B cBsI31 ¢ mpeAcTaBIeHHBIM BBILIE PacCyKICHUEM BO3HUKAET BOIIPOC: MOXKHO
JIU BBIPA3UTh O0XapaKTEPU30BAHHBIC BBIIIE TIOAXOIBI K OCO3HAHHUIO MEHBIIIETO 3714
HEIMOCPENCTBEHHO B YCTPOMCTBE rOCYIapCTBEHHBIX HHCTUTYTOB? HekoTopele uc-
CJIeIOBATENX MOJAraroT, YTO 3TO BO3MOXHO. B IIeHTpe WX BHUMaHUS HAXOIUTCA
HUHTEPECHBIN MPELE/ICHT, KacalolUiCs MPEAeIbHO aKTyaJlbHOW ISl KOHKPETHO-
IO HAaIMOHAIBLHOTO coodmiecTBa mpodiemsl. B 1987 . B U3panne Obiia co3gana
KOMUCCHS BO IIaBe ¢ npeacenarenem BepxoBHoro cyna M.Jlannay nng paccie-
JIOBaHUS TIPAKTUKH JO3HAHUS U3PAMIbCKOH CiTyk0b1 6e3omacHocty 11adak (LLna
Ber) mo oTHOIIEHHIO K MTOJJ03pEBAEMBIM B TEPPOPUCTUIECKOM nesTenpbHocTr. OHa
MIPUIIUIA K BBIBOMY, YTO CYIIECTBYIOT TPU BO3MOXHBIX CIIOCO0A pearupoBarh Ha
po0OJyieMy MPUMEHEHHUS K MOJ03PEBAEMBIM B TEPPOPU3ME «YMEPEHHBIX CPE/ICTB
(hM3UYECKOTO BO3ICHCTBUSY B TEX CUTYAIUsX, KOT/Ia 3TO MOXKET MPUBECTH K Ipe-
JIOTBPAILICHUIO YOUHCTBA WJIM K TOJIYYEHHUIO JKU3HEHHO Ba)XKHOM WH(popMamuu
0 TeppopHUCTHYeCKOW opraHu3anuu. [lepBeiii — nmpu3HaHUe TOrO, YTO OOpHOa C
TEPPOPUCTHUECKON YIpo30il HAXOAUTCS 3a MpPEIeIaMH 3aKOHOJATEILHOTO PETry-
JTUPOBaHHUA — B HEKOHM «cyMepedHoi 30He». OHa TpeOyeT co3maHus aBTOHOMHO-
IO «KBa3H-3aKOHOJATENbCTBA» NJISl KOHTPTEPPOPUCTUUECKUX ar€HTCTB, KOTOPOE
JIOJDKHO (DYHKIIMOHHUPOBATh BHE KOHCTHUTYI[MOHHBIX PaMOK M BHE OOIIECTBCH-
HOTO KOHTPOIIA. DTOT IyTh aOCONIOTHO HETpPUEMIIEM IS JIF000T0 JTMOepabHO-
JIEMOKpATHYECKOTO o01ecTBa. BTopoil — mpenmucarb KOHTPTEPPOCTHUYECKUM
areHTCTBAaM ITOJIHOE COOTBETCTBHE CYIIICCTBYIOIIEMY 3aKOHOAATEILCTRY, IIOCTPO-
€HHOMY Ha OCHOBE CBSITOCTH TIPaB YeJOBeKa. DTOT MyTh TOMUTCS JIAIIb IS ca-
MoyOuiiI wiu unemMepoB. [IpuHsB ero, mpuaeTcs 3aKpbiBaTh Iia3a Ha TO, YTO He-
n30€XHO OyJIeT IPOMCXOAUTS ITOJT IIOBEPXHOCTHIO BHEITHEH 3aKOHOIIOCITYIITHOCTH.
W, HakoHen, TpeTuii crtocod — co371aTh Ha OCHOBE CYIIECTBYIONIETO 3aKOHOATEIh-
CTBa TaKyl0 HOPMATHUBHYIO OCHOBY ISl JACSTEIBHOCTH aHTUTEPPOPUCTUUECKHUX
areHTCTB, KOTOpasi y4uThIBaia OBl BCE €€ MOpajbHBIE AWIEMMBI M TPYIHOCTH.
B ToM umcie To 00CTOSITENHCTBO, YTO YICHBI TEPPOPUCTUUYCCKUX CETEH, UMEIO-
[IUe T0CTYN K MHGOPMAITUH, TIO3BOJISIONICH CIIACTH KH3HH MHOTHX TpakIlaH, Kak
MIPABHIIO, XOPOIIIO ITOATOTOBJICHBI K POTUBOJEHCTBHIO CIES/ICTBUIO, YTO OHH OXKH-
JIAI0T CKOPOTO OOMEHA 3aKIIFOUCHHBIMH, IIMPOKO MPAKTUKOBaBIIerocs B M3pauie,
U T A 7 T. n. Komucens momnmia mo TpeTbeMy IyTH ¥ TOMBITajJach 000CHOBATh
IpUMeHeHne Mep (hU3nvecKoro Bo3neiicTBus Ha ocHOBe nostoxkenuit YK Uzpanns,
CBSI3aHHBIX C KpaitHeill HeoOXomUMOCThIO. JIeHCTBUS T03HABATEISI, COMPSIKEHHBIC
C IPUMEHEHNEM TaKUX Mep, PETYIUPOBAINCH MIPH 3TOM HOPMaMH JTOKHOCTHOTO
pacrnopsijika, COOpaHHBIMHU BO BTOPOI YacTH JOKJIa/1a KOMUCCHUU, M TIPEBPAIaIiCh
B 00BEKT CTPOTOro BHYTPEHHETO M BHELITHETO KOHTPOJIS 5.

[Toznnee, B 1998 r., B OTBET HA MHOTOUKCIICHHBIE TPETEH3UU K ACSITENIBHOCTU
CEKpEeTHOH ciry:k0b1 BepxoBHbI# cyn M3panis 3aHsICS BCECTOPOHHUM PABOBBIM
U 3TUYECKUM aHaIM30M pelieHnit komuccuu Jlanaay. IIpex e Bcero, oH 3anancs
BonpocoM: «Co3/aeT i1 HopMa 0 KpaiiHei HeoOXOIMMOCTH OCHOBY JUISI COOTBET-
CTBYIOLIMX BJIACTHBIX HoiHOMOumi jno3HaBareis 1lladak (IlIun Ber), ocymiect-
BIISIIOIIETO CBOM JIOIDKHOCTHBIE 00s13aHHOCTH? COTNIaCHO MO3MIINH TOCYdapCcTBa,
13 TIOJIOKEHHS O KpalHel HeoOXOMUMOCTH, K KOTOPOMY JO3HaBaTeNb, OOBUHEH-

28 Cwm.: Commission of Inquiry Into the Methods of Investigation of the General Security Service

Regarding Hostile Terrorist Activity (1987) // Israel Law Review. Vol. 23. Ne 1-2. P. 182—186.
CmMm. Takke Oomee mo3mHuidl nokyMmeHT: Israel’s Interrogation Policies and Practices (Israel
Ministry of Justice, December, 1, 1996) // URL=http://www.israel-mfa.gov.il/mfa/government/
law/legal issues and rulings/israel-s interrogation policies and practices-de
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HBI B YTOJIOBHOM IPECTYIUIEHWH, HMEET TpaBo npuderars post factum, MoxHO
BBIBECTU MNPEIBAPUTEIBHO YTBEPKICHHOE 3aKOHHOE MOJHOMOYME, NAIOIIEE eMy
BO3MOXHOCTbH MPUMEHSTh (PU3NUCCKUE METOMBI J03HaHusA. OHAKO BEpPHA JIM 3Ta
no3urusa?»*’. B KOHEYHOM UTOTe Cyll HE COIIACHIICS C MHCHHEM IOPHIMYECKUX
MPEJCTaBUTEICH TOCYIapCTBa, JAOMOJHUB CIHCOK CIIOCOOOB 3aKOHOAATEIILHOTO
pearupoBaHus Ha TEPPOPUCTUICCKYIO YTPO3Y, COMCPIKANTUICS B JOKIIa/Ie KOMHC-
cuu Jlannay, yetBepThiM myHKTOM. Cynbpu BepxoBHOro cyna cocianuch Ha MpH-
POy MHCTUTyTa KpaiHeW He0oOXOIUMOCTH, NEHCTBYIOIIETO HCKIIOYUTEIIHEHO B
npenenax HEeOKUIAHHO BO3ZHUKAIOIIMX 3KCTPEMAJIbHBIX CUTYyalUil U IIOTOMY HE
MO3BOJISIONIETO (JOPMHUPOBATH HA €0 OCHOBE aIMUHUCTPATHBHOE PETYIUPOBAHHE,
Y OCTaBUJIM IPUMEHEHHE MEP «YMEPEHHOTO (PU3NYCCKOTO JABJICHUS» B YUCIIE TEX
WHUIMATUBHBIX JIEACTBUH JO3HABATEISA, KOTOPBIE BIEKYT 32 COOOW MOCIEAYIOIINe
npaBoBbIe Mpoleaypbl. COBEpIICHUE TaKKUX JCUCTBUH B OIMPEICIICHHBIX 00CTOSI-
TETBCTBAX MOYKET PACCMATPUBATHLCS CYZIOM (MUTH TIPOKYPOPOM) KaK TIOBOJ IS CHSI-
THS IOPUANYECKON OTBETCTBEHHOCTH WJIU JUISl €€ CYLIECTBEHHOIO CMSATYECHHUSI, HO
OHO HE MOXET OBITh IPEJICTABIICHO B KAUECTBE MCIIOJHEHUSI 3apaHee U3BECTHBIX
JTIOJDKHOCTHBIX O0SI3aHHOCTEH.

Wspaunbckuii monmutudeckunii punocod T.Maiicuic nmpearnonoxuna, 4to BO
BTOPOM cliydae Obljla MHCTUTYI[MOHAIBHO pealn30BaHa YCTAaHOBKA CTOPOHHUKOB
KOHIIENINY «TPSI3HBIX PYK», TOrJa Kak B IIEPBOM ClIydae UMEIO MECTO BOILIOLIE-
Hue 0oree MPOCTOro U MPSIMOJIMHEHHOTO MOHUMaHUs MEHbIero 371a. OCHOBaHU-
€M DTOTO YTBEPXKICHUS SBISICTCS TO, YTO BEpXOBHBIN Cyl OTKa3alcs MpU3HAThH
NpOCneKmu6Hyo0 OTIPaBIAHHOCTh «yMEPEHHOTO (DH3MYECKOTO NaBJICHHS», OJHA-
KO JIOMYCTHJI BO3MOXXHOCTb PempOCHeKMU8HO20 OCBOOOXKICHUS [03HABATEIS,
MPUOETHYBIIETO K HEMY, OT IOPHINYECKON OTBETCTBEHHOCTH. JTO, IO MHEHHUIO
T.Maiicuiic, UAEHTUYHO NPU3HAHUIO W3BUHUTENBHOCTU NEUCTBHM MOCIEIHETO,
YTO MPEIojaraeT He BCECTOPOHHIOW «MOPATBHYIO PEaOMIUTAIIMIO JCATENs, a
BCETO JIUIITH TO, 9TO JO3HABATEIb OCBOOOXKICH OT MOTHOTHI IOPUAMICCKUX TIOCIIET-
CTBUI HapyIIeHUS HPAaBCTBEHHBIX M MPaBOBBIX HOpM». [Ipu 3TOM TOT, KTO OBLT HE
OTpaBJiaH, a BCETO JIUIIb U3BUHEH, UMEET BCE OCHOBAHMUSI JJISI IEPEKUBAHUS BUHBI
3a COOCTBEHHBIE MOCTYIKI,

Meue mnpeacransercs, yTo BbiBoA T.Malicuic, KacarlUiics U3panbCKUX
FOPUIUYECKUX PELICHUH, U3IUIIHE paguKaieH. J[eqo B TOM, 4YTO BOIPOC «Ips3-
HBIX PYK» CBSI3aH IO MPEUMYILIECTBY C MOPAJIbHBIMU NEPEKUBAHUAMHU, & OHU MO-
TyT UMETh MECTO WM OTCYTCTBOBATh MPU CAMOM Pa3HOM YCTPOWCTBE MPABOBBIX
MHCTUTYTOB. MakCUMyM, 4TO MOXKHO YTBEPKIAaTh B 3TOM ClIy4ae, 3TO TO, YTO B
CUTYyaIllH, KOTJIa B COOTBETCTBUU CO CTPYKTYPOH MHCTUTYTOB BOMPOC 00 OIMpaB-
JTAHHOCTH PEIICHUS JaKe HEe MOJHUMAETCS, MOCKOJIBKY OHO COOTBETCTBYET 3aKO-
HY U JOJKHOCTHBIM MHCTPYKLMSIM, OCTAETCSl 3AMETHO MEHBLIE WHAUBUIYAIBHO-
MICUXOJIOTUYECKUX OCHOBAaHUK U BO3MOXHOCTEW AJIs IEPEKUBAHMIM, CBA3aHHBIX C
«MOpAIBHOM 11eHO» nocTynKa. HarpoTus, €ciid onpaBIaHHOCTb YK€ IPUHATOTO
U pPEaJM30BAaHHOIO PEIICHMS 0 MOCIEIHEr0 MOMEHTa OCTAETCs MOJ BOIPOCOM,
TaKUX OCHOBAHUN M BO3MOXKHOCTEH 00JIbINe. DTO CIAYKHUT JONOTHUTEIBHBIM, KOC-
BEHHBIM apr'yMEHTOM B MOJIb3Y MO3UIMH, 3aHATON BepxoBHBIM cynoM M3pauis.
Ho ne 6onee Toro.

OnHako CYyIIECTBYeT APYro, He oOcyxnaembiii T.Maiicuiic acrekT onucaH-
HOTO BHIIIIE W3PAMIICKOTO TMPENEACHTa, KOTOPBIA MMeeT ropa3mo Oonee cyrie-
CTBEHHOE 3HAY€HHWE IS MMPOOIIEMBI OCO3HAHHSI BRIHYKJEHHO COBEPIIIAEMOTO 3J1a.

29 Cwm.: Public Committee Against Torture v. Israel, HCJ 5100/94 // Israel Law Reports 567. 1999.
P. 32 (URL:http://elyon].court.gov.il/files_eng/94/000/051/a09/94051000.209.pdf).

30 Meisels T. Torture and the Problem of Dirty Hands // Canadian Journal of Law and Jurisprudence.
2008. Vol. 21. P. 149-173.
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Jemno B ToM, 9TO B COBPEMEHHOM OOIIECTBEHHOM Pa3IeeHNH TPyJa CYIIECTBYET
LBl psii IpodeccHii, KOTopble TPEOYIOT OT CBOMX WIECHOB COBEPIIATh MEHB-
mee 3710 OoJiee WM MeHee CHCTEMaTHIeCKH. DTH MPo(ecCcry CIyXar, Tak CKa3aTh,
COLMAJILHBIM BOIUIOMIEHHEM JIOTHKH MEHBIIETO 371a. DTUYeCKHe KOAEKCHI TaKhX
npodeccuii OMUPAIOTCS Ha CIIEUAIBHBIE MHTEPIPETAIH OOIIET0 HPaBCTBEHHO-
TO JoJTra, CHIDKaromue ero miadky. [lono6Hoe pazapobienue obrieir MopamsHON
HOPMAaTHBHOCTH HEOOXOMUMO IS (h(PEKTUBHOTO UCTIOTHEHUS MPOQECCHOHATAMHI
cBoero mponra. OmHako oHO 3arpynHseT Tpedyemoe M.UrnarrePpriM HETTpekpa-
mjaronieecs 0CO3HaHHWE TOTO, YTO COBEpIIaeMble MMHU JIEHCTBHUS MPEICTABISIOT
coboit mumeHHo 3710. U naxke Gonee Toro, mocTostHHAs pedIIeKCHs 0 MTOBOIY CO-
BEpIIaeMoro 371a (JJaXKe eCIIM OHO «MEHBIIIee» ) HEM30EKHO IMapaanu3yeT AesiTeNb-
HOCTh TIpodeccuonana. OHa meraeT ero MeHee d(OPEKTHBHBIM HCIIOTHUTEIIEM
MoJe3HOM conuanbHOU ponu. [loaTomy nu3ailH NpaBOBBIX HHCTUTYTOB OJKEH
ONOKMpPOBATh NIBE IMapajuIeNbHBIX YTPO3BI: Yrpo3y PYTHHU3AIUU COBEPIIEHUS
MEHBIIIETO 3JIa U YIPo3y IMOIHOHAIHHOTO Mapainya Hepe JTUIOM HEeOOXOmu-
MOCTH ero coBepineHus. Pemenus komuccnn Jlanaay u pereHne n3pamibcKoro
BepxoBHOTO cyna mpeacTaBisioT co00i JABa pa3HBIX OTBETAa Ha JAHHYIO IMPO-
omemy. Ix He0OXOIMMO OIEHWBAaTh UMEHHO B IEPCIEKTHBE COXPAHEHUS paB-
HOBECHsI MEXIy HEM30€KHBIM pa3apoOIeHHEM MOpPaTbHOW HOPMATHBHOCTH U
COXpaHEeHHEM YYBCTBUTEIBHOCTH MpOoQeccroHata K MPUMEHEHHIO HPaBCTBEH-
HO COMHUTEIBHBIX cpencTB. Ecnu pemenne BepxoBHOTO cyma sBisieTcst Oonee
OTIpaBIaHHBEIM B HPaBCTBEHHOM OTHOIIEHWH, TO €r0 MPEeNMYIIECTBa JOJKHBI
OBITh JJOKa3aHbI, TIPEK/IC BCETO, B 9TOM OTHOIICHUH"'.

31 TlpensapurenbHas TONBITKA POAHATU3UPOBATH M3PAUIBLCKUA ONBIT GOPLOBI C TEPPOpH3-

MOM B TaKOM acCIeKTe MpEeNIpHHATa aBTOPOM ITaHHOW cTaTbu B pabore «“MeHbmiee 310" U
HpoQeCCHOHANBHO-3THYECKAs MapTUKYIApH3ausa Mopanu» (Meauackorn: DIeKTPOHHOE M3/ia-
Hue Qakynsrera xypHamuctuku MI'Y uM. M.B.JlomonocoBa. 2009. Ne 4. (URL:http://www.
mediascope.ru/node/495)).



